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Armenia’s current legal framework has severe shortcomings in the field of preservation of 

evidence. The proper preservation of evidence, particularly in cases where especially serious 

crimes have been committed, allows for the conviction of the guilty, the exoneration of the 

innocent, and/or the closing of unsolved cases. Conversely, the improper destruction of 

evidence, particularly in such cases, deprives the wrongfully-accused of any legal recourse by 

which to prove their innocence. Though some legislation covering preservation of evidence has 

been adopted in Armenia, that legislation is vaguely-worded and inadequate, having 

meaningful, negative consequences on the development of Armenia’s judicial system. 

 

The formation of a new government following the “Velvet Revolution” of 2018 provides a 

unique opportunity for judicial reform in Armenia. The post-revolutionary government has 

shown an increased responsiveness to citizen demands and an increased willingness to act on 

those demands. Prime Minister Nikol Pashinyan has gone so far as to call judicial reform the 

“second phase of the revolution.”1 Though it remains unclear as to whether or not the 

government will actually be able to implement the far-reaching judicial reforms Armenia needs, 

the very presence of the new government presents opportunities for civil society organizations 

to present ideas for reform. (For further information, see the government decision “On 

approving the 2018-2023 strategy for judicial and legal reforms in the Republic of Armenia 

and the action plan deriving therefrom.”)2 

 

In order for Armenia’s judicial system to continue developing in a sustainable, democratic way 

that adheres to international standards, the National Assembly (parliament) should adopt 

comprehensive legislation covering preservation of evidence, particularly in criminal cases and 

in cases where especially serious crimes have been committed. Ultimately, the adoption of such 

legislation would allow for the further development of civil society organizations advocating for 

due process and fair trials in the judicial system and working to overturn wrongful convictions. 

 

Existing legislation covering the preservation of evidence in Armenia 
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Existing legislation covering the preservation of evidence in Armenia is included in the Civil 

Procedure Code,3 which was adopted in 1998, and the Criminal Procedure Code,4 which was 

adopted in 1998 and amended in 2016. In both codes, procedures for the preservation of 

evidence and the improper destruction of evidence are quite vague and inadequate. Moreover, 

Article 119 of the Criminal Procedure Code provides a procedure for the destruction of 

evidence, contrary to the advice and suggestions of local human rights defenders and 

international experts alike.5 

 

Articles 47-67 of the Civil Procedure Code of the Republic of Armenia  cover the definition, 

collection, preservation, and disposal of evidence in civil cases. 

1. Article 47 defines evidence as “written proofs and exhibits, experts’ conclusions, the 

testimonies of the witnesses, [and] explanations provided by persons participating in 

the case.” 

2. Article 54 defines written evidence as “acts, agreements, records, business 

correspondence, [and] other documents and materials.”  

3. Article 56 defines exhibits as “items which by their appearance, inherent properties, 

whereabouts, or other properties can serve as means of establishing significant facts in 

relation to the case.” 

4. Article 57 provides for the preservation of material (physical) evidence. Article 57.3 

states that the “court will take measures for the preservation of material evidence in an 

unaltered state”. 

5. Article 59 provides for the procedure for the disposal of material evidence. Article 59.1 

states that those items which the court rules can be returned are returned “to those 

persons from whom they were collected or…to those persons whose right to these 

items has been recognized by the court”. Article 59.2 states that items which the court 

rules cannot be returned for individual possession “are handed over to the appropriate 

authorized state body.”6 

 

Articles 104-123 of the Criminal Procedure Code of the Republic of Armenia cover the 

definition, collection, preservation, and disposal of evidence in criminal cases.  

1. Article 104 defines evidence as “testimony of the subject, testimony of the accused, 

testimony of the injured, testimony of witness, the convict’s testimony, expert’s report, 

material/demonstrative evidence, records of court and investigative proceedings, [and] 

other documents.” These types of evidence are each further defined in Articles 109-114. 
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2. Article 115 defines material evidence as “objects which served as the crime instruments 

or have preserved traces of the crime or were objects of criminal actions as well as 

money, valuables, and other objects and documents which can serve as means to 

discover a crime, determine factual circumstances, expose the guilty person, prove a 

person’s innocence or mitigate responsibility.”  

3. Articles 116-117 provide for the “safe-keeping of material evidence and other objects” 

and “ensuring [their] safety” for the duration of the criminal trial.  

4. Article 119 provides for “decisions about material evidence” at the conclusion of the 

criminal trial and states that “crime instruments…which have no value” and other “items 

which have no value…shall be destroyed.” Documents considered to constitute material 

evidence are to be preserved. 

5. Article 120 provides for the “consequences of the damage, destruction, or loss of items” 

and states that “the cost of an object damaged, destroyed, or lost while conducting 

examination or other legal actions is included into court expenses.”7 

 

Additionally, a 2002 government regulation entitled the “Joint order on the establishment of 

the procedure on registration, preservation, and administration of material evidence, seized 

objects and other items and documents” elaborates on the information given in Articles 115-

120 and 123 of the Criminal Procedure Code and provides details for some procedures relating 

to the preservation of evidence in criminal cases, particularly material evidence.8 

 

The vague and inadequate legal framework covering the preservation of evidence in Armenia 

has meaningful, negative consequences for Armenia’s judicial development. For instance, in 

connection with the ongoing case against ex-President Robert Kocharyan, Prime Minister Nikol 

Pashinyan claimed in May 2019 that “many” of the documents located in the National Security 

Service archives related to the events of 1 May 2008 (when several citizens protesting alleged 

electoral fraud were killed by police and army units) had been destroyed prior to the 2018 

“Velvet Revolution.” In August 2019, reports were published stating that that a “large part” of 

the documents had been “recovered.”9 Though it remains unclear whether or not the 

documents exist, this case indicates the importance and urgency of implementing a robust legal 

framework for the preservation of evidence in Armenia. 

 

Since 2016, journalist, human rights defender, and head of the “Armenian Innocence Project” 

NGO Zaruhi Mejlumyan has advocated for the National Assembly to approve a proposed 
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amendment to the Criminal Procedure Code stating that “material evidence in cases of crimes 

against life and [in cases where] especially serious crimes [have been committed] are not 

subject to destruction.” As of this writing, it appears that the National Assembly has not yet 

approved this amendment.10 

 

Shortcomings in state bodies’ approach to the preservation of evidence in Armenia  

 

In addition to the shortcomings evident in the vague wording and inadequate nature of the 

existing legislation covering the preservation of evidence in Armenia, state bodies’ approach to 

the issue also presents several severe gaps and shortcomings. 

1. The judicial system, courts, and procuracy (public prosecutor’s office) suffer from a 

“complex of infallibility” whereby public officials refuse to admit that mistakes 

(especially wrongful convictions) can be made in Armenia’s judicial system. The 

presence of wrongful convictions in Armenia’s judicial system is supported by 

statements from local human rights defenders, as well as the fact that prisoners have 

launched numerous hunger strikes demanding reviews of evidence in their cases. In the 

most prominent case, several prisoners at the Nubarashen penitentiary launched a 

coordinated hunger strike in October 2015, though then-President Serzh Sargsyan failed 

to respond to the protest.11 

2. State bodies have a history of failing to carry out even the most basic reviews of 

evidence, particularly genetic (DNA) evidence. Local human rights defenders report the 

existence of cases where convictions have been handed out without fingerprint 

examinations.12 It appears that the use of genetic evidence is mostly confined to 

prominent cases. For instance, in the high-profile Avetisyan family case (January 2015), 

items recovered from the crime scene were “subjected to genetic examination” in order 

to prove Valeriy Permyakov’s guilt.13 

3. Local human rights defenders report that the vast majority of case files for cases where 

a life sentence has been handed down are labeled “destroy the material evidence” (in 

accordance with Article 119 of the Criminal Procedure Code, detailed above).  

4. Local human rights defenders report instances where the procuracy refuses to 

investigate or examine newly-identified circumstances or pieces of evidence in criminal 

cases, claiming that there are no grounds to reconsider the cases in question. 
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5. State bodies appear quite reluctant to release prisoners sentenced to life imprisonment, 

even for medical reasons. In Armenia’s history, only one prisoner sentenced to life 

imprisonment has ever been released. In this case, Soghomon Kocharyan, who suffered 

from chronic heart disease and was convicted of murdering an Iranian citizen in 1995, 

was released from prison in October 2015 and sent directly to a hospital, where he died 

of acute heart failure several days later.14 

 

Armenia’s international commitments relating to the preservation of evidence 

 

In the European Union, the legislative framework related to the gathering and preservation of 

evidence are based on three mutual assistance agreements: the European Convention on 

Mutual Assistance in Criminal Matters of the Council of Europe (1959), the Convention 

Implementing the Schengen Agreement (1985) and its additional protocols, and the Convention 

on Mutual Assistance in Criminal Matters between Member States of the European Union 

(2000) and its additional protocols.15 Of these agreements, only the European Convention on 

Mutual Assistance in Criminal Matters of the Council of Europe applies to Armenia. Then-

Ambassador to the Council of Europe Zohrab Mnatsakanyan signed the agreement in 2009.16 

Although this was a positive step for developing rules for the preservation of evidence in 

Armenia, the adoption of the convention alone is not adequate. 

 

Note that Armenia has not carried out the death penalty since 2003, when the National 

Assembly ratified the Sixth Protocol of the European Convention of Human Rights,  which 

establishes a moratorium on the death penalty.17 For this reason, human rights defenders 

working to overturn wrongful convictions in Armenia most frequently deal with cases of life 

imprisonment, in contrast to the U.S., where many lawyers focusing on overturning wrongful 

convictions work with prisoners sentenced to the death penalty.18 

 

Case study 1: procedures for the preservation of evidence in the United States  

 

In the U.S., legislation, procedures, and mechanisms for the preservation of evidence differ 

from one state to the next. Nevertheless, several general statements may be made regarding 

the preservation of evidence in the U.S. judicial system. The duty to preserve evidence exists in 
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order to protect a defendant’s rights to due process and a fair trial.19 The duty to preserve 

evidence is based on the existence of pending, threatened, or reasonably foreseeable litigation. 

There is no duty to preserve evidence before litigation is filed, threatened, or reasonably 

foreseeable unless the duty is voluntarily assumed or imposed by statute, regulation, or 

contract.20 The duty to preserve evidence extends to: police, state investigative agencies 

(detectives, investigators, and administrative, clerical, and forensic staff), prosecutors, and the 

Attorney General’s office. The duty to preserve evidence typically remains even after a 

defendant is convicted. Private individuals and organizations are typically exempt from the duty 

to preserve evidence unless they have formal relations with a law enforcement agency.21 

 

The duty to preserve evidence also includes a responsibility not to lose, destroy, or 

meaningfully alter evidence, whether intentionally or unintentionally. This is referred to in the 

courts as “evidence tampering” or “spoliation.”22 

 

The duty to preserve evidence extends only to evidence expected to play a significant role in a 

suspect’s defense. Such evidence usually falls into one of two categories: material evidence and 

exculpatory evidence. 

1. Material evidence refers to evidence that is directly related to an issue in a defendant’s 

case. 

2. Exculpatory evidence refers to evidence favorable to a defendant that may clear him or 

her of guilt. 

 

Evidence is classified as material or exculpatory on a case-by-case basis. 

1. Alibi evidence (including witness statements and forensic evidence) is nearly always 

material and exculpatory. 

2. Crime scene evidence may be material or exculpatory and is nearly always preserved. 

3. Tape recordings or videotapes may be material or exculpatory. Law enforcement agents 

are not typically required to make such recordings, though they are typically required to 

preserve them if they are created. 

4. Investigative notes may be material or exculpatory. Law enforcement agents are not 

typically required to make such recordings, though they are typically required to 

preserve them if they are created. 

5. Emergency call recordings may be material or exculpatory and are nearly always 

preserved if they are created. 

                                              
19 https://www.nolo.com/legal-encyclopedia/preservation-evidence-criminal-cases.html 
20 https://apps.americanbar.org/abastore/products/books/abstracts/5190497_chap1_abs.pdf 
21 https://www.nolo.com/legal-encyclopedia/preservation-evidence-criminal-cases.html 
22 https://altitude.law/resources/newsletter/preserving-evidence-what-does-it-mean-and-how-do-you-do-it/ 
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In cases where evidence has been lost, destroyed, or meaningfully altered by the state, the 

defendant has the burden of proving that the state violated its duty to preserve evidence and 

that the violation in question compromised the defendant’s rights to due process and a fair 

trial. In so doing, the defendant must prove that the evidence in question was material and 

possibly exculpatory and that the state acted in bad faith in violating its duty to preserve the 

evidence. In practice, this is often difficult to prove. 

1. Proving materiality: law enforcement had reason to believe the evidence was 

exculpatory before it was destroyed, and the evidence in question cannot be replaced 

by other reasonably available evidence. 

2. Proving bad faith: state actors acted out of willful, deceitful, and malicious intent, not 

simply due to carelessness or negligence.23 

 

Shortcomings in existing legislation covering the preservation of evidence in the U.S. 

 

As stated above, legislation, procedures, and mechanisms for the preservation of evidence 

differ from one state to the next in the U.S. Nevertheless, several general statements may be 

made regarding common shortcomings in existing legislation covering the preservation of 

evidence in the U.S. 

1. In some cases, preservation of evidence is limited only to certain types of crimes. 

2. In some cases, the law allows for the premature disposal of evidence in certain 

circumstances (particularly after a set period of time has passed).24 Likewise, in some 

cases, defendants and inmates option to object to the destruction of evidence lapses 

after a set period of time has passed.25 

3. The law often fails to provide courts with legal remedies, recourses, or sanctions (such 

as ordering new trials or reversing wrongful convictions) in cases where evidence is lost 

or destroyed,26 particularly in cases when the state prematurely or inappropriately 

destroys evidence.27 

4. The law often contains no provisions requiring the preservation of evidence in unsolved 

cases.28 

 

Case study 2: procedures for the preservation of evidence in France 
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The French system for the preservation of evidence differs markedly from the U.S. system. In 

France, unlike in the U.S., there is no obligation on any party to disclose evidence. Instead, 

disclosure of evidence is entirely voluntary. French law provides only limited processes and 

mechanisms by which parties may attempt to gain access to documents or other evidence, does 

not include any penalties or sanctions for failures to disclose evidence, and provides few 

instances where witness evidence or testimony is heard.29 Moreover, in French civil procedure, 

the burden is on the plaintiffs themselves to prove that there is “a legitimate reason to 

preserve or establish…evidence of the facts upon which the resolution of the dispute depends 

(Article 145 of the French Civil Procedure Code).30 Therefore, the court is involved to a much 

more significant degree in the preservation of evidence in France than in the U.S., providing 

courts with more overall power in cases. 

 

Shortcomings in existing legislation covering the preservation of evidence in France 

 

The limited circumstances in which evidence is preserved and the difficult procedures for 

ensuring the preservation of evidence in the French judicial system reflect the French principle 

of “judicial sovereignty” and the fact that France already enjoys a highly-developed judicial 

system, with little corruption and few bad practices.31 The implementation of a French-style 

system with regard to preservation of evidence would most likely fail in Armenia, given the 

problems Armenia’s judicial system faces, including widespread corruption and bad practices 

among judges and in the procuracy. One could argue that the solution of Armenia’s judicial 

failures lies in limiting judge’s powers (for instance, by increasing judicial transparency), rather 

than increasing them, as the French system does. 

 

Case study 3: procedures for the preservation of evidence in Georgia 

 

Existing legislation covering the preservation of evidence in Georgia is included in the Criminal 

Code of Georgia,32 which was adopted in 1999 and amended in 2019. Articles 335-369 of the 

Criminal Code of Georgia cover the definition, collection, preservation, and disposal of 

evidence in civil cases. 

1. Article 335 states that coercing a person with the intent that they “provide explanation, 

evidence, or opinion under duress” is punishable by imprisonment and the deprivation 

of the right to hold public office for a certain period of time. 
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32 https://matsne.gov.ge/en/document/download/16426/157/en/pdf 

https://larevue.squirepattonboggs.com/gathering-evidence-how-does-france-compare_a2075.html
https://www.soulier-avocats.com/en/legal-privilege-under-us-law-vs-french-right-to-evidence/
https://larevue.squirepattonboggs.com/gathering-evidence-how-does-france-compare_a2075.html
https://matsne.gov.ge/en/document/download/16426/157/en/pdf


2. Article 348.1 states that “giving false evidence, false conclusions or testimonies during 

administrative proceedings” is punishable by fine, community service, or corrective 

labor. 

3. Article 368 states that the “destruction of evidence in criminal, civil or administrative 

cases” is punishable by fine or imprisonment and the deprivation of the right to hold 

public office for a certain period of time. 

4. Articles 369.1 and 369.2 state that “forgery of evidence” is punishable by imprisonment 

and the deprivation of the right to hold public office, with differences provided in the 

length of time of imprisonment and deprivation of the right to hold public office based 

on the seriousness of the crime in question (less serious vs. more serious) and the role 

of the guilty party (plaintiff or defendant vs. prosecutor, investigator, or defender).33 

 

In addition to this solid legislative base, Georgian civil society plays a key role in ensuring that 

state bodies properly handle evidence, especially the Georgian Young Lawyers’ Association 

(GYLA). GYLA was founded in 1994 in order “to promote the rule of law and democratic 

reforms” in Georgia.34 The organization is composed primarily of lawyers from the younger 

generation, especially those who have been educated or trained abroad. GYLA has offices in 

Tbilisi and the provinces and has a mandate to conduct monitoring work, perform lobbying 

efforts, and initiate strategic litigation cases.35 Since 1994, GYLA has become a successful and 

well-known organization in Georgian civil society. Most recently, GYLA became the most 

prominent organization alleging shortcomings, rights violations, and improper handling of 

evidence during police raids on popular nightclubs in Tbilisi in May 2018 that caused major 

demonstrations by youth groups.36 

 

Shortcomings in existing legislation covering the preservation of evidence in Georgia  

 

As a fellow post-Soviet country, Georgia has suffered from many of the same shortcomings as 

Armenia in the field of preservation of evidence. For instance, journalists have reported that 

the improper destruction of evidence (in this case, tape recordings) in the case of the death of 

former Georgian Prime Minister Zurab Zhvania have hindered reinvestigation of the case after 

new evidence appeared in 2015. (Zhvania’s death in 2005 was officially declared an accidental 

death by carbon monoxide position due to an inadequately ventilated gas heater, but his 

relatives maintain he was murdered by political opponents.)37 Likewise, the presence of 
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Georgian cases in the European Court of Human Rights that deal with the improper destruction 

of evidence, such as the 2011 case Enukidze and Girgvliani v. Georgia, points to the ongoing 

need to develop rules for the proper preservation of evidence in Georgia.38 Nonetheless, as is 

evident in description of Georgia’s Criminal Code above, the legislative framework relating to 

the preservation of evidence in Georgia presents a solid foundation for further refinement. 

 

Case study 4: procedures for the preservation of evidence in the Russian Federation 

 

It is worth briefly examining the procedures for the preservation of evidence in Russia as 

another post-Soviet case study, in addition to Georgia. Existing legislation covering the 

preservation of evidence in Russia is included in the Criminal Code of the Russian Federation, 39 

which was adopted in 1996 and amended in 2012. Articles 302-303 and 307-309 of the 

Criminal Code of the Russian Federation cover the definition, collection, preservation, and 

disposal of evidence in criminal cases: 

1. Article 302 covers “compulsion to give evidence” and states that those convicted of 

compelling another to give evidence is punishable by imprisonment or compulsory 

labor. 

2. Article 303 covers “falsification of evidence” and states that the falsification of evidence 

is punishable by fine, corrective labor, deprivation of the right to hold office, or 

imprisonment, depending on the severity of the crime. 

3. Article 307 covers “knowingly false testimony, opinion of an expert or specialist, or 

mistranslation” and states that knowingly providing false testimony is punishable by 

fine, corrective labor, compulsory labor, or imprisonment, depending on the severity of 

the crime. 

4. Article 308 covers “refusal of a witness or a victim to give testimony” and states that the 

refusal to give testimony is punishable by fine or corrective labor. 

5. Article 309 covers “bribery or compulsion to give testimony or for evading giving 

testimony, or mistranslating” and states that such acts are punishable by fine, corrective 

labor, compulsory labor, or imprisonment, depending on the severity of the crime. 

 

Shortcomings in existing legislation covering the preservation of evidence in Russia  

 

Russia’s approach to the preservation of evidence presents numerous shortcomings. First and 

foremost, the Russian Criminal Code makes no mention of preservation of evidence in any 

circumstance, instead providing only for sanctions in the event that evidence is tampered or 

produced in an improper way. Therefore, we can say that the Russian system does not even 

                                              
38 http://hudoc.echr.coe.int/eng?i=001-104636  
39 https://www.wipo.int/edocs/lexdocs/laws/en/ru/ru080en.pdf 
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begin covering the preservation of evidence. Moving forward, it is clear that the Armenian 

government should look to Western judicial models for improving its procedures surrounding 

the preservation of evidence, rather than the Russian model. 

 

Conclusion: recommendations for developing a meaningful and robust law on the 

preservation of evidence in Armenia 

 

In order for Armenia’s judicial system to continue developing in a sustainable, democratic way 

that adheres to international standards, the National Assembly should adopt comprehensive 

legislation covering preservation of evidence, particularly in criminal cases and in cases where 

especially serious crimes have been committed. The U.S. system, despite its numerous 

shortcomings, should serve as an example for Armenia’s judicial reform in this area. 

Additionally, the Armenian government should carefully study the lessons of Georgia’s largely 

successful judicial transition as a fellow post-Soviet country. 

 

A meaningful and robust law on the preservation of evidence would include the following 

measures: 

1. The preservation of all physical evidence relating to especially serious crimes, including 

for the period of time any person remains incarcerated, on probation or parole, involved 

in civil litigation in connection with the case, or subject to registration as a sex offender.  

2. The long-term retention of crime scene evidence in all unsolved cases. 

3. Provisions enabling courts to determine the appropriate legal remedy when evidence is 

improperly destroyed, lost, or meaningfully altered, including powers to vacate a 

conviction and/or grant a new trial.40 

4. The formation of a special advisory body whose members are not state officials that 

advocates for the retrial of criminal cases based on newly-available evidence and/or 

newly-available testing methods, including the use of genetic evidence.41 

5. Provisions requiring the implementation of new procedures in state bodies (particularly 

the courts and procuracy) to ensure the review of all evidence in all cases, including 

genetic evidence and cases where newly-identified circumstances or pieces of evidence 

appear. 

6. Provisions explicitly covering the procedures for the preservation of electronic and 

genetic evidence, as the currently-existing legislation in Armenia primarily covers 

material evidence. 

 

                                              
40 https://www.innocenceproject.org/preservation-of-evidence/ 
41 http://dalma.news/ru/kleymo-veshchdoki-po-ugolovnym-delam-v-armenii-unichtozhayutsya-po-zakonu/ 
(in Russian) 
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Additional steps that could be taken by civil society organizations to develop rules for the 

preservation of evidence in Armenia include: 

1. Continued support for political and financial efforts by the United States,42 the European 

Union,43 and the Council of Europe44 to encourage Armenia’s ongoing judicial reforms. 

2. The formation of an organization of lawyers from the younger generation, especially 

those who have been educated or trained abroad. Ideally, this organization would open 

offices in Yerevan and in the provinces and have a mandate to conduct monitoring 

work, perform lobbying efforts, and initiate strategic litigation cases (modeled off of 

Georgia’s GYLA, as described above). 

                                              
42 https://www.tert.am/en/news/2019/05/20/us-embassy/3003566 
43 https://www.azatutyun.am/a/29959674.html 
44 https://massispost.com/2019/05/council-of-europe-pledges-full-support-to-justice-system-reforms-in-
armenia/ 
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